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Honorable John D. Chapman

Honorable Robert S. Howe '
Chairmen, Business Legislation Committee
State House .
Augusta, Maine 04333

Dear Senator Chapman and Representative Howe:

You have dinguired as to.our interpretation of the language
in art. IV, pt. 3, § 18 of the Maine Constitution which provides
that when an initiated bill is not enacted without change by the
Legislature, it "shall be submitted to the electors together with
any amended form, substitute, or recommendation of the Legislature,
and in such manner that the people can choose between the competing
measures. or reject both." More specifically, your inguiry concerns
the meaning of "amended form" and "substitute," as those terms.
are used in § 18. : '

The problem stems from the fact that there is presently
pending before the Committee on Business Legislation a measure
proposed by the electors which would repeal 32 M.R.S.A. c., 28
(the "bottle law"). The Legislature has also referred to the
Committee ten legislative documents which would make various
amendments to that law.t/ Assuming the}initiated bill is not
enacted without change by the Legislature, and thus must be
submitted to the electorate, the question arises as to which,
if any, of the ten legislative documents would constitute an
amended form or substitute so that, if'passed by the Legislature,

. it would have to be placed on the ballot.as a competing measure.

1/  The numbers and titles of those’ legislative documents
are set out in Appendix A to this opinion.
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Based upon Maine case law, we are compelled to conclude
that the passage of any of the ten bills would result in an
amended form of, or substitute for, 'the 'initiated bill under
art. IV, pt. 3, § 18. “Accorxdingly, that amended form or
substitute would.have to be included on the ballot as a
competing measure.  We should add that if more than one of
the bills were adopted'byﬁthe“Legislature,‘it”is our view
that they would collectively constitute a single competing
measure. In other words, the alternatives 'available to the
electorate would be: 1) acceptance of “the initiated bill; 2)
acceptance of the bottle bill as amended (regardless of the
number of amendments); or 3) rejection 'of both(resulting in
the presexrvation of the existing law). = We shall proceed to
explain the reasons for our conclusion. o

"'The principal case on this question is Farris, ex rel.
Dorsky v. Goss, 143 Me. 227 (L948). ' In"Dorsky, the Legislature
failed to enact an initiated measure' . (the "Banlow bill") which
would have placed certain regtrictions ontorganized labor.
Instead, it passed the "Tabb bill" which treated some, but not
all, of the subjects included iu the  "Barlow bill." The Law
Court held .that the Legislature's version was ‘a substitute for
the measure proposed by ‘the electors, and thus the Secretary of
State was required to place both versions on' the initiative

In construing. art. IV, pt. 3, § 18, the Court’initially
observed that it is ‘irrelevant whether the Legislature intends
or perceives a particular bill to be a competing measure.
Rather, that determimation must be made in accordance with the-
test articulated by the Court. L -

wa bill which deals broadly. with the
same general subject matter, -particu-
larly if it deals with it invai'manner
inconsistent’ with the initiated measure
- so that the two cannot stand’ together,
is. such a substitute as was referred to
in. . .. lart. IV, pt. 3, §.L8]."
Dorsky,  supra, at 232. RSUPERR B

et

Close analysis of the Dorsky opinion reveals “that the Court's
test turns primarily on whether the various ‘bills are “inconsistent
with each other. In dealing with thississue, ‘the Court expressly
analogizes a competing measure to the‘repeal or amendment of a
statute by implication. Invoking the'law on repeal by implication,
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Dorgky.focuses;pn_whether tha‘bill introduced thrpggh‘the customary
legislative process would be inconsistent with, or repugnant to,
the measure initiated by the electors,. so that the two could not
coexist.2L.

. The only modification to Dorsky has been on the subject of
emergency legislation. Relying on the Legislature's constitu-
tional power to enact such legislation, art. IV, pt. 3, § .16,
the Law. Court iancCaffrey'v.'Gartlgz,f377‘A.2d71367 (Me., 1977),
held that an emergency amendment to "the uniform property tax
law Wouldfnot,b§§25competing measure with an initiated bill to
repeal that law.=&. The McCaffrey opinion'strongly.suggests,
however,fthat"the*Dorskz'holding'remains the ‘law of Maine with
respect +o nonemergency measures. SR e ‘

"We decided in Doxsky that merely enacting
‘inconsistent legislation “could be sufficient

and, .in that case, was sufficient "[to create ,
a competing measure]." ' McCaffrey, Supla, at 137L.

wTf the Legislature desires. that-a proposal
be offered as an amended. form of an initiated
S bill, it may invoke the Dorsky rule by pass-
ing a nonemergency measure, inconsistent

with the initiated bill, that will be
treated. like an amended"form of, ox sub~
stitute for, the initiated bill." Id.

In short, the "inconsistency test” stilljgoverns nonemergency
legislation. . ' - e '

N

One commentator has explainedfthe Dorsky standard in
‘thelfollowing language: SHNTIRE ‘

‘"Do the two measures deal’with the same
“subject; and are they measures which

cannot stand side-by-sidejas law con-

sistently and harmoniously? L so, one.

is a substitute for the othex." Steward, ‘
The Law of Initiative Referendum in t
. Massachusetts, 12 N. Bng. L. Rev. 455,

495 (1977) . L Bei o

The Court noted "hOWQimporténtfit is that the Legiglature
~have the authority to pass an:emergency bill qmgnd%ng_leg~ .
igslation that falls within"the scope of an initiative and

. »

thereby make the amending measure effective }mmediately,"
377 A.2d 137L. See also Opinion of the Justices, 370 A.24

654 (1977) .

W
™~
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Applying the above analysis to the 'ten legislative documents
pending before the Committee on Business Legislation, it is our
opinion that the passage of any of those bills would create a
competing measure. Since the initiated bill. seeks to repeal
the bottle law, it is clear that it cannot coexist with legis-—
lation which would result in an amended version of that law.

We would add that :if more than one of the legislative docu-
ments were approved by the Legislature, the approved bills
would constitute’ a:single competing ‘measure. As indicated in
a prior Opinion of. the Attorney General '(Opinion issued to
Secretary of State  Gartley on July 8,:1977 -~ copy enclosed),
"the term 'amended.form' can encompass the sum of’'all legis-
lative alterations . of the initiated bill." '

Having expressed our .legal opindion -on "this subject, we would
acknowledge that the result may create certain problems for the
Legislature. Although the Court in Dorsky 'pointed out that
§ 18 "places no. curb on the enactment of legislation,” 143 :

Me. at 232, it can be argued that the'prevailing interpreta~ Lo
tion of that section may operate to deter legislative action.: T
Under that interpretation, the Legislature can make minor

amendments to the law only at the cost of complicating the

initiative questionﬁé put before the voters.24

Given the relative claxrity of the case law, we cannot
advise you that Dorsky’can ‘be interpreted to be inapplicable
to the present problem. Such advice would be tantawmount to
the creation by the Office of the Attorney General of an
exception to a judicially—establishedVrule;_L,'We‘would point

Y
.

4/ This is no small cost, as evidenced by the fact that art. IV,
~pt. 3, § 20 requires that the question be presented "concisely
and intelligibly o v " e .

5/ The gravity of this problem was ‘significantly mitigated by:
McCaffrey v. Gartley, supra, which-:allows the. Legislature -
to enact immediately effective emergency measures. o

6/ We might be inclined to advise  that'the rule does not reach .
a truly de minimus amendment to a-law which the electors are . -
seeking To Yepeal. In our view,”to be truly de minimus, the
amendment could in no way alter.’'either the purpose of the -
law or ‘the means used to effectuate thalt purpose. Since . -
none of the bills before the Committee satisfies this RN
criterion, we need not consider the wisdom of creating ‘ o
such an exception in an Opinion'of 'the Attorney General.
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out, however, that the Dorsky decisgion arose out of a significantly
different Factual situation, insofar as it involved two incon-
sistent pieces .of affirmative legislation, one proposed by the
electors and the other passed by the Legislature. By contrast,
the present situation stems [Lrom the Legislature's desire to
amend a law which the initiative bill would repeal. In light of
these differences, and in light of the problem referenced'above,
it is possible, although by no means"certain/ZL that the Court
would interpret. § 18 in a manner which “would produce a different
result under the facts as they exist in this case.fL. IL the
Legislature deems this possibility to'be of gufficient importance,
the appropriate course of action would.be for the Senate or House
to request an advisory opinion of the Supreme Judicial Court pur-
‘suant to art. VI, § 3 of the Maine ngstitution.

Please feel free to contact'me-iffi‘can be of any further

service. '
. o e
'i‘nce Co

“RECHARD S co§%§f’g
Attorney -General

RSC/ec L
Enclosure ' : wﬁl'*

7/ The appellants”innMcCaffrey‘v.vGartley,“SuEra, strenuously
argued that Dorsky Should either be overruled or held
inapplicable to repealer initiatives..'See Brief of
Appellants, pp. 1624 and Reply Brief of Appellants,
pp. 10~16. The Court did not .address either of those
arguments, preferring instead to-hold that the Dorsky
rule does not apply to emergency 'legislation.

B SR ‘

8/ The'problem-withfmodifying“Dorskz}eother,than by saying that

the Legislature has the complete.authority -to determine what

it wishes placed on the ballot ias*a'.competing measure, lies.
in formulating a workable test.. While it might he tenmpting .
to exclude all ‘bills which are notrrelevant to the purpose. ‘
behind the initiated:bill,in that-they do not offer the
electors either’an alternative means. of accomplishing

the same purpose or an alternativetapproach to the over-—
all problem, such a test would- require a’ determination -

of the "purpose behind the initiated bill."  Clearly, the
gignatories to the initiative petition might have a myxriad
of  purposes for repealing the 'law.” While some might con=-
sider the bills before the Committee.as alternative ways
of satisfying thelr purposes, others. might not., ".In shoxrt, .
any test requiring a determination of the‘undexlylng pur~
pose of the initiative bill, in'order“to.de01de what L8
truly an ‘amended form" oI naubstitute,” is fraught with
problems. L '
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" The FQllowug list sets ouL uhe leglslativevdoduments,\

APPENJEX A

j'.

pendlng before the Commit Lee on BuSlness Leglsla cicn, which

would amend various ‘provisions in 32 M R S B, c. 28 (the.

L.D.

74 -

699 =

793 =

986 -
993 -
e <?jUse of'UnLedeemod Refun

1141" ?"‘

1267~

-“botLle Llaw") .

-469r-‘”

765'~

' ‘Con axneas.

‘fAN ACT O PlOVlde Recyclln

AN ACT o merove Lhe
ok Redemptmon Ccnucrs xoleeLuLnablc ConudmnOL&¢ 

'&AN ACT Lo Amend he Returnable Bevemage Conw‘: 
Sipginer Statuteto Provxdo'ﬂo ha. 25 Hanalmng
Chamge on ReLumnableVBoLLLes. vu -

\AN ACT to’ Permit SLore Ownexs to Limit the
Houre ‘During which they' will' Aceept Retuarn-
ahle Beverage Containers’ and*to Pexmit them
o - Linit the NumbeXx of‘Containers they’ will
Accept. fxrom’ ‘a Single Paxson ox Group at One
Tamao. . T

AN ACT to Allow Dealers‘to Reerch ‘the Hours
during ‘which. they willy AccepL ReLurnable '
Beverage Contalners. S .

;
‘\.

An ACT to’ 1mprove “{he" Efﬁmcméncy and Operauloa'fﬁﬂ7f R
of RedempL;on Centers” Lor.Re uxnable ConLaanxs.;z’

'll ‘

"AN ACT to Increass Lhe-Handllng Charge For i T
Returnable Beverage Containers from L# to 3 / ‘ -

~and to Provide for PLompL'RexmbuLscman of . .
th;s Charge to’ DeachS'and Redemleon CenLers..{f@ﬁil i

‘AN ACT.'Relating to DaLexmmnaLLon o£ ‘Refund ﬁ“.ﬂws,ﬁ"fﬁ

Values on Beverage Conhamnexb o .
"‘""i"""" .;. P 2 ‘X -.

© AN ACT to "Amend Returnable Bcvcxago ConLaxncL :

Statutes Lo Require ‘Distributor Operation of

Redampt¢on Centers andjLo'Requlle Re;xilablo ‘ v

AN ACT to Encoulage*tneﬁAccepLance bj DLHLriw

) butors OF Bevemage Contalncms.ﬁ;w_;_ ‘ ,.ﬂ'f

‘dnd Conaervau¢on
s»on Beveraqe Conuamneﬁa.‘~'
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